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RULE 57 /LL,Q X
JURORS
A. Challenging compliance with selection

procedures.

A.(l) Motion. Within 7 days after the moving
party discovered or by the exercise of diligence
could have discovered the grounds therefor, and in
any event before the jury is sworn to try the case,

a party may move %o stay the proceedings or for other
appropriate relief, on the ground of substantial
failure to comply with ORS 10.010 to 10.490 in selec-
ting the jury.

A.(2) Stay of proceedings. Upon motion filed

under subsection (1) of this section containing a
sworn statement of facts which, if true, would consti-
tute a substantial failure to comply with ORS 10.010
to 10.490, the moving party is entitled to present in
support of the motion the testimony of the clerk or
court administrator any relevant records and papers
not public or otherwise available used by the clerk

or court administrator, and any other relevant evi-
dence. If the court determines that in selecting the

jury there has been a substantial failure to comply



with ORS 10.010 to 10.490, the court shall stay
the proceedings pending the selection of the jury
in conformity with ORS 10.010 to 10.490, or grant
other appropriate relief.

A.(3) Exclusive means of challenge. The

procedures prescribed by this section are the

exclusive means by which a party in a civil case
may chalienge a jury on the ground that the jury
was not selected in conformity with ORS 10.010 to

10.490.

B. Jury; how drawn. When the action is

called for trial the clerk shall draw from the
trial jury box of the court, one by one, the bal-
lots containing the names of the jurors until the
jury is completed or the ballots are exhausted. If
the ballots become exhausted before the jury is
complete, the sheriff, under the direction of the
court, shall summon from the bystanders, or the
body of the county, so many qualified persons as
may be necessary to complete the jury. Whenever
the sheriff shall summon more than one person at a
time from the bystanders or the body of the county,
the sheriff shall return a list of the persons so

summoned to the clerk. The clerk shall write the
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names of such persons upon separate ballots, and
deposit the same in the trial jury box, and then
draw such ballots therefrom, as in the case of the
panel of trial jurors for the term.

C. Examination of jurors. The full number

of jurors having been called shall thereupon be
examined as to their qualifications. The court may

examine the prospective jurors to the extent it

deems appropriate, and shall permit the parties or
their attorneys to ask reasonable questions.

D. Challenges.

D.(l) Challenges for cause; grounds. Chal-

lenges for cause may be taken on any one or more of
the following grounds:

D.(1l)(a) The want of any qualifications pre-
scribed by ORS 10.030 for a person competent to act
as a juror or improper summons under ORS 10.030 (3).

D.(1)(b) The existence of a mental or physi-
cal defect which satisfies the court that the chal-
lenged person is incapable of performing the duties
of a juror in the particular action without prejudice
to the substantial rights of the challenging party.

D.(l)e) Consanguinity or affinity within

the fourth degree to any party.
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and patient, master and servant, landlord and ten-

ant, or debtor and creditor, to the—ﬂ&vefse—pa%%%a f,,;y e
slor Ttz e .
or being a member of the family of, or a partner = /

in business with, or in the employment for wages of i becrsy on

5= 0T , [ el For on
the adverse party; or being surety in the action
22 C/L‘&r\/% J
called for trial, or otherwise, for the adverse ~

party.

D.(1)(e) Having served as a juror on a previ-
ous trial in the same action or proceeding, or in
another action or proceeding between the same par-
ties for the same cause of action, upon substantially

the same facts or transaction.

-
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D.(3) Peremptory challenges; number. A per-

emptory challenge is an objection to a juror for which

no reason need be given, but upon which the court shall
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exclude such juror. Either party shall be en-
titled to three peremptory challenges, and no

more. Where there are multlple parties plaintiff
.))

f#% where cases have been§;7’7L
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or defendant in the case:
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consolidated for tria the parties plaintiff or

defendant must join in the challenge and are limi—é%ag
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ted to a total of three peremptory challengesz%n

D.(%) Conduct of peremptory challenges.

After the full number of jurors have been passed i
for cause, peremptory challenges shall be conduc-
ted as follows: The plaintiff may challenge one
and then the defendant may challenge one, and so
alternating until the peremptory challenges shall
be exhausted. After each challenge, the panel L R
shall be filled and the additional juror passed

for cause before another peremptory challenge

shall be exercised, and neither party 1s required

to exercise a peremptory challenge unless the full

number of jurors are in the jury box at the time.

The refusal to challenge by either party in the

said order of alternation shall not defeat the ; R 5 oL
adverse party of his full number of challenges,

and such refusal by a party to exercise his chal-

lenge in proper turn shall conclude that party as
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to the jurors once accepted by that party, ( pV/Q

and if his right of peremptory challenge be

not exhausted, that party's further challenges
shall be confined, in that party's proper turn,
to such additional jurors as may be called. The
court may, for good cause shown, permit a chal-
lenge to be taken to any juror before the jury

is completed and sworn, notwithstanding the juror

N

challenged may have been theretofore acceptedy
e

may. inerease the number of peremptory—ehallenges
and may-allocate peremptory challenges—allowed to

E. Oath of jury. As soon as the number of

the jury has been completed, an oath or affirma-
tion shall be administered to the jurors, in
substance that they and each of them will well
and truly try the matter in issue between the
plaintiff and defendant, and & true verdict give

according to the law and evidence as given them

y

on the trial. =

i
F. Alternate jurors. The court may dir- [
ect that not more than six jurors in addition to (
the regular jury be called and impanelled to sit

as alternate jurors. Alternate jurors in the
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order in which they are called shall replace
jurors who, prior to the time the jury retired to
consider its verdict, become or are found to be

unable or disqualified to perform their duties.

Alternate jurors shall be drawn in the same manner,
shall have the same qualificatiomns, shall be sub-
ject to the same examination and challenges, shall
take the same oath, and shall have the same functions,
powers, facilities, and privileges as the regular
jurors. An alternate juror who does not replace a
regular juror shall be discharged as the jury retires
to consider its wverdict. Each side is entitled to

one peremptory challenge in addition to those other-
wise allowed by law if one or two altermate jurors are
to be impanelled, two peremptory challenges if three
or four alternate jurors are to be impanelled, and
three peremptory challenges if five or six alternate
jurors are to be impanelled. The additional peremptory
challenges may be used against an altermate juror
only, and the other peremptory challenges allowed by

law shall not be used against an altermate juror.



RULE 57
JURORS

A, Jury; how drawn., Trial juries shall be formed as

follows: When the action is called for trial the clerk shall
draw from the trial jury box of the court, one by cne, the ballots
containing the names of the jurors wmtil the jury is completed
or the ballots are exhausted, If the ballots become exhausted
before the jury is complete, the sheriff, under the direction of
the court, shall summon from the bystanders, or the body of the
comty, so many qualified persons as may be necessary to complete
the jury. Whenever the sheriff shall sumon more than ane person
at a time from the bystanders or the body of the county, the
sheriff shall return a list of the persons so sunmoned to the
clerk. The clerk shall write the names of such persons upon
separate ballots, and deposit the same in the triai jury box,

and then draw such ballots therefrom, as in the case of the

panel of trial jurors for the term.

B. Challenges; examination of jurors.

B.(l) Types of challenges. No challenge shall be made

or allowed to the panel. A challenge to a particular juror may
be either peremptory or for cause,
B.(2) Challenge for cause; grounds.

B.(2)(a) Challenge for cause may be either general, that
the juror is disqualified from serving in any action, or particu-
lar, that the juror is disqualified from serving in the action

or proceeding on trial.
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B.(2)(b) General causes of challenges are:

B.(2)(b)(1) A want of any of the qualifications prescribed
by law for a juror.

B.(2)(b)(idi) Unsoundness of mind.

B.(2)(b) (iii) Such defect in the faculties of the mind,
or organs of the body, as renders the person incapable of perform-
ing the duties of a juror in the action or proceeding on trial.

B.(2)(b) (iv) That such person has been summoned and
attended said court as a juror at any term of court held within
ae year prior to the time of such challenge; or that such person
has been summoned from the bystanders or body of the county, and
has served as a juror in any cause upon such summons within one
year prior to vthe time of such challenge.

An exemption from service on a jury shall not be cause of
challenge, but the privilege of the person exempted.

B.(2)(c) A particular challenge may be for implied bias,
vhich is such a bias as, when the existence of the facts is
ascertained, in judgment of law disqualifies the juror. A
challenge for implied bias may be taken for any or all of the
ollowing causes, and not otherwise:

B.(2)(c)(1) Consanguinity or affinity within the fourth
degree to either party.

B.(2)(c)(ii) Standing in the relation of guardian and
ward, attorney and client, physician and patient, master and

servant, landlord and tenant, or debtor and creditor, to the .
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adverse party; or being a member of the family of, or a partner
in business with, or in the employment for wages of, the adverse
party; or being surety in the action called for trial, or other-
wise, for the adverse party.

B.(2)(c)(iii) Having served as a juror on a previous
trial in the same action or proceeding, or in another action
or proceeding between the same parties for the same cause of
action, upon substantially the same facts or transaction.

B.(2)(c)(iv) Interest m ﬁhe part of the juror in the
event of the action, or the principal question inwvolved therein.

B.(2)(d) A particular challenge may be for actual bias,
which is the existence of a state of mind on the part of the
juror, in reference to the action or proceeding, or to either
party, which satisfies the court, in the exercise of a sound
discretion, that the juror camnot txy the issue impartially and
without prejudice to the substantial rights of the party chal-
lenging., A challenge for actual bias may be taken for the
causes mentioned in this paragraph, but on the trial of such
challenge, although it should appear that the juror challenged
has formed or expressed an opinion upon the merits of the cause
from what the juror may have heard or read, such cpinion shall
not of itself be sufficient to sustain the challenge, but the

court must be satisfied, from all the circumstances, that the

- juror cammot disregard such opinion and try the issue impartially.

-150-
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B.(3) Challenge for cause; procedure.

B.(3)(a) The challenges for cause of either party shall
be taken separately, in the following order, including in each
challenge all the causes of challenge belonging to the same

class:
B.(3)(a) (1) For general disqualification.

B.(3)(a)(ii) For implied bias.

B.(3)(a) (iii) TFor actual bias.
B.(3)(b) The challenge may be excepted to by the adverse

party for insufficiency, and if so, the court shall determine

the sufficiency thereof, assuming the facts alleged therein to
be true. The challenge may be denied by the adverse party, and
if so, the court shall try the issue and determine the law and

the fact.
B.(3)(c) Upon the trial of a challenge, the rules of

evidence applicable to testimony offered upon the trial of an
ordinary issue of fact shall govermn. The juror challenged, or
any other person otherwise competent, may be examined as a witness
by either party. If a challenge is determined to be sufficient,
or found to be true, as the case may be, it shall be allowed,

and the juror to whom it was taken excluded; otherwise, it shall

be disallowed.
B.(3)(d) The challenge, the exception and the denial may

be made orally.

B.(4) Peremptory challenges. A peremptory challenge is

an cbjection to a juror for vwhich no reason need be given, but

won which the court shall exclude such juror. Either party shall be
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entitled to three peremptory challenges, and no more, £

-

Where there are miltiple parties plaintiff or defendant in the
case, or where cases have been consolidated for txrial, the par-
ties plaintiff or defendant must join in the challenge and are
limited to a total of three peremptory challenges.

B.(5) Order of examining Jjurors; conduct of peremptory

challenges.
B.(5)(a) The full mmber of jurors having been called

shall thereupon be examined as to their qualifications, and
having been passed for cause, peremptory challenges shall be
conducted as follows: The plaintiff may challenge one and then
the defendant may challenge one, and so alternating until the
peremptory challenges shall be exhausted. After each challenge,
the panel shall be filled and the additional juror passed for \
cause before another peremptory challenge shall be exercised,

and neither party is required to exercise a peremptory challenge
unless the full mumber of jurors are in the jury box at the

time. The refusal to challenge by either party in the said
order of alternation shall not defeat the adwverse party of his
full number of challenges, and such refusal by a party to
exercise his challenge in proper turn shall conclude him as to
the jurors once accepted by him, and if his right of peremptory
cnallenge be not exhausted, his further challenges shall be
confired, in his proper m, to such additional jurors as may be
called. The court may, for good cause shown, permit a challenge

to be taken to any juror before the jury is completed and swornm, (
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motwithstanding the juror challenged may have been theretofore
accepted, but mothing herein shall be construed to increase the
runber of peremptory challenges allowed.

B.(5)(b) The court may examine the prospective jurors
to the extent it deems appropriate, and shall permit the parties
or their attorneys to ask reasonable questions.

C. Oath of jury. As soon as the mumber of the jury has

been completed, an ocath or affirmation shall be administered to
the jurors, in substance that they and each of them will well
and truly try the matter in issue between the plaintiff and
defendant, and a true verdict give according to the law and
evidence as given them mm the trial.

D. Altemate jurors. The court may direct that not more

than 6 jurors in addition to the regular jury be called and
impanelled to sit as altemate jurors. Alternate jurors in the
order in vwhich they are called shall replace jurors who, prior
to the time the jury retired to consider its verdict, become or
are found to be wable or disqualified to perform their duties.
Alternate jurors shall be drawn in the same marmer, shall have
the same qualifications, shall be subject to the same examination
and challenges, shall take the same cath, and shall have the
same fimctions, powers, facilities, and privileges as the regular
jurors. An altemate juror who does not replace a regular juror
ghall be discharged as the jury retires to consider its verdict.
Fach side is entitled to one peremptory challenge in addition to
those otherwise allowed by law if one or two alternate jurors are
-153-



to be impanelled, two peremptory challenges if three or four
alternate jurors are to be impanelled, and three peremptory chal-
lenges if five or six altemate jurors are to be impanelled.

The additional peremptory challenges may be used against an
altemate juror anly, and the other peremptory challenges allowed
by law shall not be used against an alternate juror.

BACKGROUND NOTE

ORS sections %‘erseded: 17,110, 17.115, 17.120, 17.125,
17.130, 17.135, 17.140, 17.145, 17.150, 17.155, 17.160, 17.165,
17.170, 17.175, 17.180, 17.185, 17.190,

COMMENT

This rule is based almpst entirely upon existing CRS
provisions, The ORS language was reorganized to put the rule in
a more logical order. The only rotable modifications of ORS
language are: Subsection B.(4), which clarifies the language in
ORS 17.155 to clearly limit peremptory challenges to three chal-
lenges per side when there are multiple plaintiffs or defendants;
paragraph B.(5)(b), which was added to make clear that, while
the court has the authority to examine, the parties retain the
right to conduct their woir dire by reasonable questions; and,
section 57 D., which clarifies the language of ORS 17.190 rela-
ting to altemate jurors.

Since the ORS sections inwvolved apply to both civil and
criminal cases, they would remain as ORS sections for criminal
cases,

ROLE 58
TRTAL PROCEDURE

A. Order of proceedings on trial by the court. Trial

by the court shall proceed in the order prescribed in subsec-
tions (1) to (5) of section B. of this rule, unless the court,
for special reasons, otherwise directs.

B. Order of proceedings an jury trial. When the jury

has been selected and sworn, the trial, unless the court for
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JURORS

_ A, Jury; how drawn Tnal Jurles shall be formed as follows; When the action
- is called for trial the clerk shall'draw ﬁ'om the trial Jury box of the court ‘one by
one, the ballots containing the names of the jurors wtil the jury is completed or the“
| ballots .are exhausted If the ballots become. exhausted before the Jury is complete,_'
the sheriff, wnder the _direction of the court,b shall summon from the b&stahders, or

‘ the bOdy‘ of the county, so’ﬁxany qualified persons as may be necessary to corfplete the
| jury. Whenever the' sheriff shallf sumon nore than one person at a time - from the
bystanders or the body_of the county, he shall return a list of the persons o) sun'}
moned to the clerk, The clerk shall write the names of such persons ubon__separate
ballots, and deposit the same in the trial jury box, and then draw such ballots.
therefrom, as in the case of the panel _of trial jurors for the term.

B. Challenges; examination of jurors.

B.(1) Types of challenges. o challenge shall be hade or'allowed to the

panel. A challenge to a partlcular JUI‘OI‘ may be either peremptory or for cause,

B. (2) Challenrre for cause; grounds.

' B (2) (a) Challenge for cause may be elther ge:neral that the juror is dis- |
qualified from servmg in any. actlon- or partlcular, .that the -juror is vdlsquallfled
from servnng in the actlon on trial. , _ | |

B.(2)(b) General causes of challenges are;
E) ) \’?3 (2) (b) (1) ‘A want of any of the quallflcatlons prescrlbed by law for a juror.
B (2) (b) (11) Unsoundness of mind. _ B
B (2) (b) (111) Such defect in the faculties of the: mnd, or organs of the.
body, as renders him mcapable of performmg the dut:Les of a juror in the action.on

trial.
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B. (2) (b) (1v) That such person has been sunrmned and attended said court
as a juror at any term of court held within one year prior to the tJme of such
challenge, or that such person has been sumoned from the bystanders or body of
the " county, and has served as a juror in any cause upon such summons mtlun one
vyear prlor to the time of such challenge | | _
An exenptlon from service on a Jury shall mot be cause of challenge, but
E the privilege of the person exempted. o '

| B. (2) (¢) A particular challenge may be for implied bias, which is such
a bias‘as, vhen the ex'L"stence of the facts is aecei’tained in judgrrent of law
disquali-fles the juror. A challenge for 1rp11ed bias may be taken for any or
‘all of the following causes, and not.otherwise: .

B.(2)(e) (1) - Consanguinity or affini'ty w:.th:.n the f'ourth‘degree ‘t_o. either
party. | | Lo .
4 U B.(2) (e) (ii) Standing in the relatidn of guardian and ward, attormey and
client -mysician' and patient naster and Aservant | landl’ord and tenant or debtor
and creditor, to the adverse party; or belng a nerrber of the family of or a A
. partner in bus1ness with @; in the enployment for wages of the adverse party,
or being surety. in the action called for trial, or othemse for the adverse

| , B;(Z) (c)(iii) Having SerVed as a jnmr on a previous ‘trial in the same
action, or in another- action between the sameparties for the same cause of
actidn, upon substantially the same facts or tran,saction.'

B.(2)(c)(iv) Interest on the part of the juror 1n the event of the
action, or the principal question’ involved therein. | _ | .

| B.Q2) (d) A particular challenge may be for actual bi,as, hich is the

existence of a state of mind on the part of the juror, in reference to the action,
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- or to either party, which satisfies the court in the exercise of a sound
discretion, that he cannot try the 1issue impartially and without preJudlce to
the substantlal rights of the party challeng.mg A challenge for actual
bias may be taken for the causes mentioned in ~thls paragraph but on: the
trial of such challenge although it should appear that the Juror challenged
has forned a expressed an opmlon upon the merits of the cause from vwhat he
may have heard or read, such opln;on shall not of itself be sufficient to
sustajn the challenge, but _the court mist be satisfied, from all the cir-
cumstances, that the juror cannot disregard suc.h‘opiniOn and try the iss‘ue'

impartially.

B.(3)_ C_hallenj;e for cause 3 procedure.v ,

B. (3) (a) The challenges for cause of either party shall be taken
separately, in tne follow:.ng order including in each challenge all the causes
of challenge: belonglng to the same class:

B. (3) (a) (1) For general disqualification.

B. (3)(a) (ii) For implied bias.

B. (3) (a) (111) For actual blas _

B.(3) (b) The challenge may be excepted to by the adverse party for
insufficiency, and if 'so, the court chall deterxr_ri.ne the sufficiency thereof,

| assuﬁﬁng the facts alleged therein to be true, ' The dlallenge'rray be denied
by the adverse party and if so, the court shall try the issue and determine
the law and the fact _ V , 4 .

B.(3) (c) n the trlal of a challenge the rules of ev1dence appllcable
to testmo f [ upon the trlal of an ordinary issue of fact shall govern.
The juroer cnallenged, or any other person otherwise corr_petent, may be e>ca1mned

as a witness by either party. If a challenge is determined to be sufficient,
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or found to be true as the case may be 1t shall be allowed and the Juror ‘
to whom it was taken excluded othemlse 1t shall be dlsallowed (
6
B.(3 d) The challen , the exception and the denial may be made
)( ge. P y i Lol
orally The judge shall note the same upon his mmutes and the Isubstance of

the /testirony on either side.

. (4)  Peremptory challenges. A peremptory challenge is an objection

to a juror for vhich no reason need. be given,‘ but upon whlch the court shall
exclude him | Eithe’r' party ~shall be entitléd to three peremptory .challenges
_'and no nore. Where there are nultlple partles plalntlff or defemjant in the
case, or vhere cases have been consolldated for trial, the parties plaintiff
v"or defendant must join in the challenge and are limited to. a total of three
peretrptory challenges | |

. B. (5) Order of @cann.mgg jurors; conduct of pererrptory challenges

B. (5) (a) The full nuber of jurors hav:Lng been called shall thereupon be
‘exarn.ned as to thelr ouallflcauons and havmg been passed for cause peremptory
' challenges shall be conducted as folloWs: The plainti’ff Ry challenge o.ne' and
then the defendant may challenge one, and so altemating untll the peremptory
.challenges shall be exhausted After each challenge the panel shall be filled
and the additional juror passed for cause before another peremptory challenge
shall be exercised, and nelther party is requlred to exercise a peremptory
cnallenge unless the full nunber of jurors -are in the Jury box at the time. The
refusal to challenge by either party in the sald order of alternauon shall not
defeat the adverse party of his full nu_nber of c_hallenge_s and such refusal by a
party to e:;erclse his challenge in'proper turn shall conclude hlm as to the
,'j-urors once accepted‘ by‘hi‘m,( and if his right of peremptory .challenge be mot
exhausted, his further 'challenges' shall be confined, in iig proper tum, to such

additional jurors as may be called. The court may, forj good cause shown, permit
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a cnallenge to be taken to any JUIOI‘ before the Jury 1.S completed and swormn,
notw:.thstandmg the Juror challenged may have been theretofore accepted but
‘nothing herein shall be -construed to increase the mmber of peremptory
challenges allowed, A

B, (5)(b) The court may.exanﬁ.ne the prospective‘ jurors to the extent it
‘deems appropriate, and shall permit the oarties 01;. their attorneys to ask reason-

able questions.

C. Oath of jury. As soon as the mmber of the jury has been COﬁpleted,'-
an oath or affl__rmat;lon shall be aclfrrlnistered to the jurors, in substance that -
they and each.of them will well and truly try the niatter in issue between the
'plainti“ff arld defendant, and a tn1e.'verdict.glve according ‘to the law and evi- .
._ dence as given . them on the trial, |

D. Alternate JUIOI'S ’I‘he court may dlrect that not more than 6 Jurors

in addition to the regular Jury be called and mpanelled to sit as alternate

~ jurors. Altemate Jjurors in ‘the order in th.ch they are’ called shall replace.
jurofs who, prior to the time the jury retlred to consl;der J_.tslverdlct, become |
or are found to be Lnable or disqualified to perform their_’ duties. Altetnate o
~ jurors - shall‘be. drawn in the same mamner, shall have the same qualifications,
.shall be subject to the same exarm'ntioh and challehges shall take the same
oath and shall have the same functlons powers, fac1llt1es and priwileees as
the regular jurors. An altemate juror who does not replace a regular JLD’.‘OI‘ ,
shall be dJ.scharged as the jury retlres to. consider its werdict. Each side lS.
. entltled to one peremptory challenge in addition to those otherwise allowed by -

A law if one or - two alterna:e jurors are to be Jmpanelled two perenptory challenges
- if three or four alternate jurors are to be mpanelled and three peremptory
'challenges if five or six. altemate Jurors are to be impanelled, The additional
peremptory dlallenges Ty be used agalnst an alternate juror ‘only, and the other
perenptory challenges allowed by law shall not be used agalnst an alternate

juror.
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COMMENT :

This rule is based almost #&ntierly upon existing ORS provisions. The
ORSfanguage was reorganized to put the rule in a more logical EE¥HEEXE
order._ The onlxbotable modiféations of the ORS language are: Subsection
B(4)Iﬂﬂich EXEXXXYEXKKEX clarifys the language in ORS 17.155 to
clearly limit REXXXEIEXEXKXEXKAXKXEEX peremptory challenges to three
challenges per side when there are multiple plaintiffs or defendants;
Paragraph B(&5) (b) which was added to make clear that,while the court
has the authority to examine, the parties XEXX retain the right to
conduct their voir dire by feasonable questions; and, Section 57 D
which clarifys the language of ORﬁ~l9.l90 relating to alternate
Jjurors.

Since the ORS sections involved apply to both civil and criminal
casej/they would remain EKXXKEX as ORS sections for criminal cases.



RULE 57
JURORS

A. Jury; how drawn. Trial juries shall be formed as follows:

When the action is called for trial the clerk shall draw from the
trial jury box of the court, one by one, the ballots containing the
names of the jurors until the jury is completed or the ballots are
exhausted. If the ballots become exhausted before the jury is
conplete, the sheriff, under the direction of the court, shall summon
from the bystanders, or the body of the county, so many qualified
persons as may be necessary to complete the jury. Whenever the sheriff
shall summon more than one person at a time from the bystanders or
the body of the county, he shall return a list of the persons so sum-
moned to the clerk, The clerk shall write the names of such persons
upon separate ballots, and deposit the same in the trial jury box,
and then draw such ballots therefrom, as in the case of the panel of
trial jurors for the term.

B. Challenges; examination of jurors.

B.(1) Types of challenges. No challenge shall be made or

allowed to the panel. A challenge to a particular juror may be either
peremptory or for cause.
B.(2) Challenge for cause; grounds.

B.(2)(a) Challenge for cause may be either general; that the
juror is disqualified from serving in any action; or particular, that
the juror is disqualified from serving in the action on trial.

B.(2)(b) General causes of challenges are:
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B.(2)(b)(1) A want of any of thga qualifications prescribed by
law for a juror.

B.(2)(b)(ii) Unsoundness of mind.

B.(2)(b)(iii) Such defect in the faculties of the mind, or
organs of the body, as renders him incapable of performing the duties
of a juror in the action on trial.

B.(2)(b)(iv) That such person has been summoned and attended
said court as a juror at any term of court held within one year prior
to the time of such challenge; or that such person has been summoned
from the bystanders or body of the county, and has served as a juror
in any cause upon such summons within one year prior to the time of
such challenge.

An exemption from service on a jury shall not be cause of
challenge, but the privilege of the person exempted.

B.(2)(c) A particular challenge may be for implied bias,
which is such a bias as, when the existence of the facts is ascer-
tained, in judgment of law disqualifies the juror. A challenge for
implied bias may be taken for any or all of the following causes, and
not otherwise:

B.(2)(c) (1) Consanguinity or affinity within the fourth degree
to either party.

B.(2)(c) (i) Standing in the relation of guardian and ward,
attomey and client, physician and patient, master and servant, landlord
and tenant, or debtor and creditor, to the adverse party; or being a
menber of the family of, or a paftne;r in business with, or in the

enployment for wages of, the adverse party; or being surety in the
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acﬁion called for trial, or othaxwise, for thc_a adverse. party.
B.(2)(c)(iii) Having served as a juror on a prnggus trial in
the same action, or in another action between the sand s/ for the
same cause of action, upon substantially the same facts or transaction.
- B.(2) (c) (iv) Interest on the part of the juror in the event of the
action, or the principal questicm inwolved therein.
B.(2)(d) A particular challenge may be for actual bias,
which is the existence of a state of mind on the part of the juror,
in reference to the action, or to either party, which satisfies the
court, in the exercise of a sound discretion, that he cannot try the
issue impartially and without prejudice to the substantial rights of the
party challenging. A challenge for actual bias may be taken for the
causes mentioned in this paragraph, but on the trial of such challénge,
although if shoud/appear that the juror challenged has formed or ex-
pressed an Opinion wpon the merits of the cause from what he may have

heard or read, such opinion shallnof of itself be sufficient to S\L'

sustain the challenge, but the court must be i @ from all the
circumstances, that the juror cammot disregar ch opinion and try
the issue impartially.

B.(3) Challenge for cause; procedure.

B.(3)(a) The challenges for cause of either party shall be
taken separately, in the following order, including in each challenge
all the causes of challenge belonging to the same class:

B.(3)(a)(d) For general disqualification.

B.(3)(a)(ii) For implied bias.

B.(3)(a)(iii) For actual bias.

B.(3)(b) The challenge may be excepted to by the adverse
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2 party for insufficiency, and if so, the court shall detepmine the
sufficiency thereof, assuming the facts; alleged therein to be true.
The challenge may be denied by the adverse party, and if so, the
court shall try the issue and determine the law and the fact.

B.(3)(c) Upon the trial of a challenge, the rules of evidence
applicable to testimony offered upon the trial of an ordinary issue
of fact shall govern. The juror challenged, or any other person
otherwise competent, may be examined as a witness by either party.

If a challenge is determined to be sufficient, or found to be true,
as the case may be, it shall be allowed, and the juror to vwhom it was
taken excluded; otherwise, it shall be disallowed.

B.(3)(d) The challenge, the exception and the denial may be

B.(4) Peremptory challenges. A peremptory challenge is an

objection to a juror for which no reason need be given, but upon

which the court shall exclude him., Either party shall be éntitled

to three peremptory challenges, an ore., Where there are

miltiple parties plaintiff or defendant in the case, or where cases

have been consolidated for trial, the parties plaintiff or defendant

mist join in the challenge and are limited to a total of three peremp-

~ tory challenges,

B.(5) Order of examining jurors; conduct of peremptory challenges.
B.(5)(a) The full mmber o_f jurors having been called shall

thereupon be examined as to their qualifications, and having been
passed for cause, peremptory challenges shall be cerducted.as follows:
/ 7
e The plaintiff may challenge one and then the deffendant pey challenge
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one, and so alternating until the peremptory challenges shall be
exhausted. After each challenge, the panel shall be filled and the
additional juror passed for cause before anothef jperemptory challenge

shall be exercised, and neither party is required to exercise a peremp-

tory challenge unl/g;sz >~full number of jurors are in the jury box
at the time. The fefufal’to challenge by either party in the said
order of altemation shall not defeat thé. adverse party of his full
mmber of challenges, and.such refusal by a party to exercise his
challenge in proper turn shall conclude him as to the jurors once
accepted by him, and if his right of peremptory challenge be mot
exhausted, his further challenges shall be confined, in his proper
turmn, to such additional jurors as may be called. The court may, for
good cause shown, permit a challenge to be taken to any juror before
the jury is completed and sworn, notwithstanding the juror challenged
may h.‘a,,\\ been theretofore accepted, but mothing herein shall be con-

stribd to increase the nmumber of peremptory challenges allowed.

B.(5)(b) The court may examine the prospective jurors to the extent

it deems appropriate, and shall permit the parties or their attorneys
to ask reasonable questions.
C. Oath of jury. As soon as-~the rmumber of the jury has been

completed, an oath or affirmation shall be administered to the jurors,
in substance that they and each of them will well and truly try the
matter in issue between the plaintiff and defendant, and a true verdict
give according to the law and evidence as given them on the trial.

D. Altermate jurors. The court may direct that not more than

6 jurors in addition to the regular jury be called and impanelled to
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sit as alternate jurors. Alternate jurors in the order in which they

V\are called shall replace jurors who, prior to the time the jury retired
to consider its verdict, become or are found to be unable or disquali-
fied to perform their duties, Alternate jurors shall be drawn in

the same mammer, shall have the same qualifications, shall be subject
to the same examintion and challenges, shall take the same oath, and
shall have the same functions, powers, facilities, and privileges as
the regular jurors. An alternate juror who does mot replace a regular
juror shall be discharged as the jury retires to consider its werdict.
Each side is entitled to one peremptory challenge in addition to

those otherwise allowed by law if one or two altenate jurors/ée be
impanelled, two peremptory challenges if three or four alternatte
jurors are to be impanelled, and three peremptory challenges if five
or six alternate jurors are to be impanelled. The additional peremp-
tory challenges may be used against an altemate juror only, and the
other peremptory challenges allowed by law shall not be used against

an alternate juror.

BACKGROUND NOTE

ORS sections superseded: 17.110, 17.115, 17.120, 17.125,
17,130, T7.135, 17,1580, 17,145, 17.150, l7 155, l7 160, 17 165,
17 170 17375, 1. 180 17. 185 17. l9O

COM/ENT

This rule is based almost entirely upon existing ORS provisions.
The ORS language was reorganized to put the rule in a more logical
order. The only notable nodifications of ORS language are: Subsec-
tion B.(4), vhlch clarifies the language in ORS 17.155 to clearly
limit peremptory challenges to three challenges per side when there
are multiple plaintiffs or defendants; paragraph B.(5)(b), which was
added to make clear that, while the court has the authorlty to examine,
i etain the rlght to conduct their woir dire by reasonable
and, section 57 D., which clarifies the language of ORS
. 190 relat:mg to alternate JUI'OI'S
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JURORS

A, Jury; how drawn. Trial juries shall be formed as follows:

When the action is called for trial the clerk shall draw from the
trial jury box of the court, one by one, the ballots conta:i.ning‘ the
names of the jurors wuntil the jury is completed or the ballots are
exhausted. If the ballots become exhausted before the jury is
complete, the sheriff, wnder the direction of the court, shall summon
from the bystanders, or the body of the county, so many qualified
persons as may be necessary to complete the jury. Whenever the sheriff
shall summon more than one person at a time from the bystanders or
the body of the county, he shall return a list of the persons so sum-
moned to the clerk. The clerk shall write the names of such persons
upon separate ballots, and deposit the same in the trial jury box,
and then draw such ballots therefrom, as in the case of the panel of
trial jurors for the term.

B, Challenges; examination of jurors.

B.(1) Types of challenges. No challenge chall be made or

allowed to the panel. A challenge to a particular juror may be either
peremptory or for cause.
B.(2) Challenge for cause; grounds.

B.(2)(a) Challenge for cause may be either general; that the
juror is disqualified from serving in any action; or particular, that
the juror is disqualified from serving in the action on trial.

B.(2)(b) General causes of challenges are:
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- B.(2)(®) (1) A want of any of the qualifications prescribed by
law for a juror,

B.(2)(b)(11) Unsoundness of mind.

B.(2)(b)(iii) Such defect in the faculties of the mind, or
organs of the body, as renders him incapable of performing the duties
of a juror in the action on trial.

B. (2)‘ (b) (iv) That such person has been summoned and attended
said court as a juror at any term of court held within one year prior
to the time of such challenge; or that such person has been summoned
from the bystanders or body of the county, and has served as a juror
in any cause upon such summons within one year prior to the time of
such challenge.

An exemption from service on a jury shall not be cause of
challenge, but the privilege of the person exempted.

B.(2)(c) A particular challenge may be for implied bias,
which is such a bias as, vhen the existence of the facts is ascer-
tained, in judgment of law disqualifies the juror. A challenge for
inmplied bias may be taken for any or all of the following causes, and
not otherwise:

B.(2)(c)(i) Consanguinity or affinity within the fourth degree
to either party.

B.(2)(c) (i) Standing in the relation of guardian and ward,

attomey and client, physician and patient, master and servant, landlord

and tenant, or debtor and creditor, to the adverse party; or being a
menber of the family of, or a partnmer in business with, .or in the

enployment for wages of, the adverse party; or being surety in the
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action called for trial, or ot_:hg::wise, for t_:he_ adverse party.
B.(2)(e)(iii) Having served as a juror on a previous trial in
the same action, or in another action between the same parities for the
same cause of action, upon substantially the same facts or transaction.
B.(2)(c)(iv) Interest on the part of the juror in the event of the
action, or the principal question inwvolwved therein,
B.(2)(d) A particular challenge may be for actual bias,
which is the existence of a state of mind on the part of the juror,
in reference to the action, or to either party, which satisfies the
court, in the exercise of a sound discretion, that he cammot try the
issue impartially and without prejudice to the substantial rights of the
party challenging. A challenge for actual bias may be taken for the
causes mentioned in this paragraph, but on the trial of such challenge,
although it siwould appear that the juror challenged has formed or ex-
pressed an opinion upon the merits of the cause from what he may have
heard or read, such opinion shall not of itself be sufficient to
sustain the challenge, but the court must be satisfied, from all the
circumstances, that the juror cammot disregard such opinion and txy
the issue impartially.

B.(3) Challenge for cause; procedure.

B.(3) (é.) The challenges for cause of either party shall be
taken separately, in the following order, including in each challenge
all the causes of challenge belonging to the same class:

B.(3)(a)(d) For general disqualification.

B.(3)(a)(ii) For implied bias.

B.(3)(a)(iii) For actual bias.

B.(3)(b) The challenge may be excepted to by the adverse
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party for insufficiency, and if so, the court shall determine the
sufficiency thereof, assuming the facts alleged therein to be true.
The challenge may be denied by the adverse party, and if so, the
court shall try the issue and determine the law and the fact.

B.(3)(c) Upon the trial of a challenge, the rules of evidence
applicable to testimony offered upon the trial of an ordinary issue
of fact shall govern. The juror challenged, or any other person
otherwise competent, may be examined as a witness by either party.
If a challenge is determined to be sufficient, or found to be true,
as the case may be, it shall be allowed, and the juror to whom it was
taken excluded; otherwise, it shall be disallowed.

B.(3)(d) The challenge, the exception and the denial may be
made orally.

B.(4) Peremptory challenges. A peremptory challenge is an

objection to a juror for which no reason need be given, but upon
which the court shall exclude h:Lm Either party shall be entitled

to three peremptory challenges, and no more. Where there are
multiple parties plaintiff or defendant in the case, or where cases
have been consolidated for trial, the parties plaintiff or defendant
must join in the challenge and are limited to a total of three peremp-

tory challenges.

B.(5) Order of examining jurors; conduct of peremptory challenges.

B.(5)(a) The full nurber of jurors having been called shall
thereupon be examined as to their qualifications, and having been
passed for cause, peremptory challenges shall be conducted as follows:
The plaintiff may challenge one and then tﬁe defendant ﬁay challenge
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one, and so alternating until the peremptory challenges shall be
exhausted., After each challenge, the panel shall be filled and the
additional juror passed for cause before another peremptory challenge
shall be exercised, and neither party is required to exercise a peremp-
tory challenge unless the full number of jurors are in the jury box
at the time. The refusal to challenge by either party in the said
order of alternation shall not defeat the adverse party of his full
muber of challenges, and such refusal by a party to exercise his
challenge in proper turn shall conclude him as to the jurors once
accepted by him, and if his right of peremptory challenge be not
exhausted, his further challenges shall be confined, in his proper
turm, to such additional jurors as may be called., The court may, for
good cause shown, permit a challenge to be taken to any juror before
the jury is completed and sworn, notwithstanding the juror challenged
may have been theretofore accepted, but nothing herein shall be construed
to increase the mumber of peremptory challenges allowed.

B.(5)(b) The court may examine the prospective jurors to the extent
i‘t deems appropriate, and shall permit the parties or their attorneys
to ask reasonable questions.

C. Oath of jury. As soon as the mumber of the jury has been

completed, an oath or affirmation shall be administered to the jurors,
in substance that they and each of them will well and truly try the
matter in issue between the plaintiff and defendant, and a true verdict
give according to the law and evidence as given them on the trial.

D. Alternate jurors. The court may direct that not more than

6 jurors in addition to the regular jury be called and impanelled to

sit as altemate jurors. Alternate jurors in the order in which they
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are callc_ad shall xeplace Jjurors who, prior to the time the jury retired
to consider its verdict, become or are found to be unable or disquali-
fied to perform their duties. Altemate jurors shall be drawn in

the same mammer, shall have the same qualifications, shall be subject
to the same examintion and challenges, shall‘take the same oath, and
shall have the same functions, powers, facilities, and privileges as
the regular jurors. An alternate juror who does not replace a regular
juror shall be discharged as the jury retires to consider its wverdict.
Each side is entitled to one peremptory challenge in addition to

those otherwise allowed by law if one or two altenate jurors are to be
impanelled, two peremptory challenges if three or four altematte
jurors are to be impanelled, and three peremptory challenges if five
or six altemate jurors are to be impanelled. The additional peremp=
tory challenges may be used against an altemate juror only, and the
other peremptory challenges allowed by law shall not be used against

an alternate juror.

BACKGROUND NOTE

ORS sections superseded: 17.110, 17.115, 17.120, 17.125,
17.130, 17.135, 17.140, 17.145, 17.150, 17.155, 17.160, 17.165,
17.170, 17.175, 17. 180 17. 185 17. 190

CQMENT

This rule is based almost entirely upon existing ORS provisions.
The ORS language was reorganized to put the rule in a more logical
order. The only notable mpdifications of ORS language are: Subsec-
tion B.(4), vhich clarifies the language in ORS 17.155 to clearly
limit peremptory challenges to three challenges per side'when there
are muiltiple plaintiffs or defendants; paragraph B. (5)(b), which was
added to make clear that, vhile the court has the authorlty to examine,
the parties retain the rj.ght to conduct their woir dire by reasonable
questions; and, section 57 D., vhich clarifies the language of ORS
19.190 relating to altermate jurors.
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Since the ORS sections inwolved apply to both civil and
criminal cases, they would remain as ORS sections for criminal
cases. ' ' '

RULE 58
TRTAL PROCEDURE

A. Order of proceedings on trial by the court. Trial by the

court shall proceed in the order prescribed in subsections (1) to
(5) of section B. of this rule, umless the court, for special reasons,
otherwise directs.

B. Order of proceedings on jury trial. When the jury has been

selected and sworn, the trial, unless the court for good and sufficient
reason otherwise directs, shall proceed in the following order:

B.(1) The plaintiff shall concisely state his cause of action
and the issues to be tried; the defendant then in like manmner shall
state his defense or counterclaim or both.

B.(2) The plaintiff then shall introduce the evidence on his
case in chief, and vhen he has concluded, the defendant shall do like-
wise,

B.(3) The parties respectively then may introduce rebutting
evidence only, wnless the court in futherance of justice permits them
to introduce evidence upon the original cause of action, defense or
counterclaim,

B.(4) When the evidence is concluded, unless the case is
submitted by both sides to the jury without argument, the plaintiff
shall commence and conclude the argument to the jury. The plaintiff
may waive the opening argument, and if the defendant then argues the
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RULE 57
JURORS
A, Jury; how drawn. Trial juries shall be formed as

follows: When the action is called for trial the clerk shall
draw ﬁ:oﬁa the trial jury box of the court, one by cne, the ballots
containing the names of the jurors wntil the jury is completed
or the ballots are exhausted. If the ballots become exhausted
before the jury is complete, the sheriff, under the direction of
the court, shall summon from the bystanders, or the body of the
comnty, so many qualified persons as may be necessary to complete
the jury. Whenever the sheriff shall summon more than me person
at a time from the bystanders or the body of the county, the
sheriff shall return a list of the persons so summoned to the
clerk., The clerk shall write the names of such persons wpon
separate ballots, and deposit the same in the trial jury box,

and then draw such ballots therefrom, as in the case of the

‘panel of trial jurors for the temrm.

B. Challenges; examination of jurors.

B.(1) Types of challenges. No challenge shall be made

or allowed to the panel. A challenge to a particular juror may
be either peremptory or for cause.
B.(2) Challenge for cause; grounds,

B.(2)(a) Challenge for cause may be either general, that
the juror is disqualified from serving in any action, or particu-
lar, that the juror is disqualified from serving in the action

or proceeding on trial.
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B.(2)(b) General causes of challenges are:

B.(2)(b)(1) A want of any of the qualifications prescribed
by law for a juror.

B.(2)(b)(ii) TUnsoundness of mind.

B.(2)(b) (iii) Such defect in the fhculties of the mind,
or organs of the body, as renders the person incapable of perform-
ing the duties of a juror in the action or proceeding on trial.

B.(2)(b)(iv) That such person has been summoned and
attended said cowrt as a juror at any term of court held within
e year prior to the time of such challenge; or that such person
has been summoned from the bystanders or body of the coumty, and
has served as a juror in any cause upon such sumons within one
year prior to the time of such challenge.

An exemption from service an a jury shall not be cause of
challenge, but the privilege of the person exempted.

| B.(2)(ec) A particular challenge may be for implied bias,
which is such a:bias as, when the existence of the facts is
ascertained, in judgment of law disqualifies the juror. A
challenge for implied bias may be taken for any or all of the
ollowing causes, and not otherwise:

B.(2)(e)(1) Cosanguinity or affinity within the fourth
degree to either party.

B.(2)(c)(ii) Standing in the relation of guardian and
ward, attorney and client, physician and patien;, master and
servant, landlord and tenant, or debtor and creditor,'to the
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adverse party; or being a member of the family of, or a partner
in business with, or in the employment for wages of, the adverse
party; or being surety in the action called for txial, or other-
wise, for the adverse party.

B.(2)(c)(iii) Having served as a juror on a previous
trial in the same action or proceeding, or in another action
or proceeding between the same parties for the same cause of
action, uwpon substantially the same facts or transaction.

B.(2)(c)(iv) Interest m. ;he part of the juror in the
event of the action, or the principal question inwlwved therein.

B.(2)(d) A particular challenge may be for actual bias,
vhich is the existence of a state of mind on the part of the
juror, in reference to the action or proceeding, or to either
party, ﬁlich satisfies the court, in the exercise of a sound
discretion, that the juror camnot try the issue impartially and
without prejudice to the substantial rights of the party chal-
lenging. A challenge for actual bias may be taken for the
causes mentioned in this paragraph, but on the trial of such
challenge, although it should appear that the juror challenged
has formed or expressed an opinion uwon the merits of the cause
from what the juror may have heard or read, such opinion shall
ot of itself be sufficient to sustain the challenge, but the

court mist be satisfied, from all the circumstances, that the

juror cammot disregard such opinion and txy the issue impartially.
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B.(3) Challenge for cause; procedure.

B.(3)(a) The challenges for cause of either party shall
be taken separately, in the following order, including in each
challenge all the causes of challenge belonging to the same

class:
B.(3)(a)(1) For general disqualification.

B.(3)(a)(ii) For implied bias.

B.(3)(a)(idii) For actual bias.
B.(3)(b) The challenge may be excepted to by the adverse

party for insufficiency, and if so, the court shall determine
the sufficiency thereof, assuming the facts alleged therein to
be true., The challenge may be denied by the adverse party, and
if so, the court shall try the issue and determine the law and

the fact,
B.(3)(c) Upon the trial of a challenge, the rules of

evidence applicable to testimony offered upon the trial of an
ordinary issue of fact shall govem. The juror challenged, or
any other person otherwise competent, may be examined as a witness
by either party. If a challenge is determined to be sufficient,
or found to be true, as the case may be, it shall be allowed,

ad the juror to whom it was taken excluded; otherwise, it shall

be disallowed.
B.(3)(d) The challenge, the exception and the denial may

be made orally.
B.(4) Peremptory challenges. A peremptory challenge is

an cbjection to a juror for vwhich no reason need be given, but

won which the cowrt shall exclude such juror. Either party shall be
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entitled to three peremptory challenges, and mo more.

Were there are multiple parties plaintiff or defendant in the
case, or where cases have been consolidated for trial, the par-
ties plaintiff or defendant must join in the challenge and are
limited to a total of three peremptory challenges.

B.(5) Order of examining jurors; conduct of peremptory

challenges.

B.(5)(a) The full mmber of jurors having been called
shall thereupon be examined as to their qualifications, and
having been passed for cause, peremptory challenges shall be
conducted as follows: The plaintiff may challenge one and then
the defendant may challenge one, and so alternating wtil the
peremptory challenges shall be exhausted. After each challenge,
the panel shall be filled and the additional juror passed for
cause before another peremptory challenge shall be exercised,
and neither party is required to exercise a peremptory challenge
wnless the full mumber of jurors are in the jury box at the
time. The refusal to challenge by either party in the said
order of altemation shall not defeat the adverse party of his
full muber of challenges, and such refusal by a party to
exercise his challenge in proper turn shall conclude him as to
the jurors ance accepted by him, and if his right of peremptory
challenge be mot exhausted, nis further challenges shall be

ined, in his proper tuxn, to such additional jurors as may be
called. The court may, for good cause shown, permit a challenge

to be taken to any juror before the jury is completed and sworn,
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rotwithstanding the juror challenged may have been theretofore
accepted, but mothing herein shall be construed to increase the
rumber of peremptory challenges allowed.

B.(5)(b) The court may examine the prospective jurors
to the extent it deems appropriate, and shall permit the parties
or their attorneys to ask reasonable questions. ‘ |

C. Oath of jury. As soon as the mmber of the jury has

been completed, an cath or affirmation shall be administered to
the jurors, in substance that they and each of them will well
and truly try the matter in issue between the plaintiff and
defendant, and a true verdict give according to the law and
evidence as given them o the trial.

D, Altemate jurors. The court may direct that not more

than 6 jurors in addition to the regular jury be called and
impanelled to sit as altemate jurors. Altemate jurors in the
order in which ﬂ'ley are called shall replace jurors who, prior
to the time the jury retired to consider its wverdict, become or
are found to be wmable or disqualified to perform their duties.
Altemate Jjurors shall be drawn in the same mamer, shall have
the same qualifications, shall be subject to the same examination
and challenges, shall take the same oa;h, and shall have the
sare fimections, powers, facilities, and privileges as the regular
jurors. An alternate juror who does rot replace a regular juror
shall be discharged as the jury retires to consider its vwerdict.
Each side is entitled to one peremptory challenge in addition to
those otherwise allowed by law if one or two alternate jurors are
-153-



to be impanelled, two peremptory challenges if three or four
alternate jurors are bto be impanelled, and three peremptory chal-
lenges if five or six altermnate jurors are to be impanelled.

The additional peremptory challenges may be used against an
alternate juwror only, and the other peremptory challenges allowed
by law shall mot be used against an alternate juror.

BACKGROUND NOTE

ORS sections erseded: 17.110, 17.115, 17.120, 17.125,
17.130,717.135, 17,1825, 17.145, 17.150, 17,155, 17.160, 17.165,
17.170, 17.175, 17,180, 17.185, 17.190.

COMMENT

This rule is based almpst entirely upon existing ORS
provisions. The ORS language was reorganized to put the rule in
a more logical order. The only mnotable modifications of ORS
language are: Subsection B.(4), which clarifies the language in
RS 17.155 to clearly limit peremptory challenges to three chal-
lenges per side when there are miltiple plaintiffs or defendants;
paragraph B. (5)(b), which was added to meke clear that, while
the court has the authority to examine, the parties retain the
right to conduct their woir dire by reasonable questions; and,
section 57 D., which clarifies the language of ORS 17.190 rela-
ting to altemate jurors.

Since the ORS sections inwolwved apply to both civil and
criminal cases, they would remain as ORS sections for criminal
cases.

RULE 58
TRIAL PROCEDURE

A, Order of proceedings on txrial by the court. Trial

by the court shall proceed in the order prescribed in subsec-
tions (1) to (5) of section B. of this rule, wnless the court,
for special reasons, otherwise directs.

B. Order of proceedings am jury trial. When the jury

has been selected and sworn, the trial, wnless the cowt for
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APPENDIX A.

RULE 57

JURORS

A. Challenging compliance with selection

procedures.

A. (1) Motion. Within 7 days after the moving
party discovered or by the exercise of diiigence
could have discovered the grounds therefor, and in
any event before the jury is sworn to try the case,

a party may move to stay the proceedings or for other
appropriate relief, on the ground of substantial
failure to comply with ORS 10.010 to 10.490 in selec-
ting the jury.

A.(2) Stay of proceedings. Upon motion filed

under subsection (1) of this section containing a
sworn statement of facts which, if true, would consti-
tute a substantial failure to comply with ORS 10.010
to 10.490, the moving party is entitled to present in
support of the motion the testimony of the clerk or
court administrator any relevant records and papers
not public or otherwise available used by the clerk

or courﬁ administrator, and any other relevant evi-
dence. If the court determines that in selecting the

jury there has been a substantial failure to comply



/
~—

with ORS 10.010 to 10.490, the court shall stay
the proceedings pending the selection of the jury
in conformity with ORS 10.010 to 10.490, or grant
other appropriate relief.

A.(3) Exclusive means of challenge. The

procedures prescribed by this section are the
exclusive means by which a party in a c¢ivil case
may challenge a jury on the ground that the jury
was not selected in conformity with ORS 10.010 to
10.490.

B, Jury; how drawn. When the action is

called for trial the clerk shall draw from the
trial jury box of the court, one by one, the bal-
lots containing the names of the jurors until the
jury is completed or the ballots are exhausted. 1If
the ballots become exhauéted before the jury is
complete, the sheriff, under the direction of the
court, shall.summon from the bystanders, or the
body of the county, so many qualified persons as
may be necessary to complete the jury. Whenever
the shefiff shall summon more than one person at a
time from the bystanders or the body of the county,
the sheriff shall return a list of the persons so

summoned to the clerk. The clerk shall write the
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names of such persons upon separate ballots, and
deposit the same in the trial jury box, and then
draw such ballots therefrom, as in the case of the
panel of trial jurors for the term.

C. Examination of jurors. The full number

of jurors having been called shall thereupon be
examined as to their qualifications.' The court may
examine the prospective jurors to the extent it
deems appropriate, and shall permit the parties or
their attorneys to ask reasonable questions.

D. Challenges.

D.(1) Challenges for cause; grounds. Chal-

lenges for cause may be taken on any one or more of
the following grounds:

D.(1)(a) The want of any qualifications pre-
scribed by ORS 10.030 for a person competent to act
as a juror of improper summons under ORS 10.030 (3).

D.(1l)(b) The existence of a mental or physi-
cal defect which satisfies the court tha the chal-
lenged person is incapable of performing the duties
of a juror in the particular action without prejudice
to the substantial rights of the challenging party.

D.(1)c) Consanguinity or affinity within

the fourth degree to any party.

-3-
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D.(1)(d) Standing in the relation of
guardian and ward, attorney and client, physician
and patient, master and servant, landlord and ten-
ant, or debtor and creditor, to the adverse party;
or being a member of the family of, or a partner
in business with, or in the employment for wages of,
the adverse party; or being surety in the action
called for trial, or otherwise, for the adverse
party.

D.(1)(e) Having served as a juror on a previ-
ous trial in the same action or proceeding, or in
another action or proceeding between the same par-
ties for the same cause of action, upon substantially
the same facts or transaction.

D.(1)(f) 1Interest on the part of the juror in
the action, orthe principal question involved therein,
except such juror's interest as a member of or citi-
zen or taxpayer of a county or incorporated city.

D.(2) Challenges for cause; trial. Challenges

for cause may be tried by the court. The juror chal-
lenged and any other person may be examined as a
witness on trial of the challenge.

D.(3) Peremptory challenges; number. A per-

emptory challenge is an objection to a juror for which

no reason need be given, but upon which the court shall
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excludé such juror. Either party shall be en-
titled to three peremptory challenges, and no
more. Where there are multiple parties plaintiff
or defendant in the case, or where cases have been
consolidated for trial, the parties plaintiff or
defendant must join in the challenge and are limi-
ted to a total of three peremptory challenges.

D.(4) Conduct of peremptory challenges.

- After the full number of jurors have been passed

for cause, peremptory challenges shall be conduc~
ted as follows: The plaintiff may challenge one
and then the defendant may challenge one, and so
alternating until the peremptory challenges shall
be exhausted. After each challenge, the panel
shall be filled and the additional juror passed
for cause before another peremptory challenge
shall be exercised, and neither party is required
to exercise a peremptory challenge unless the full
number of jurors are in the jury box at the time.
The refusal to challenge by either party in the
said order of alternation shall not defeat the
adverse party of hié full number of challenges,
and such refusal by a party to exercise his chal-

lenge in proper turn shall conclude that party as

-5-
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to the jurors once accepted by that party,

and if his right of peremptory challenge be

not exhausted, that party's further challenges
shall be confined, in that party's proper turn,
to such additional jurors as may be called. The
court may, for good cause shown, permit a chal-
lenge to be taken to any juror before the jury

is completed and sworn, notwithstanding the juror
challenged may have been theretofore accepted,
may increase the number of peremptory challenges
and may allocate peremptory challenges allowed to
one side between or among parties on one side.

E. Oath of jury. As soon as the number of

the jury has been completed, an oath or affirma-
tion shall be administered to the jurors, in
substance that they and each of them will well
and truly try the matter in issue between the
plaintiff and defendant, and @ true verdict give
according to the law and evidence as given them
on the trial.

F. Alternate jurors. The court may dir-

ect that not more than six jurors in addition to
the regular jury be called and impanelled to sit

as alternate jurors. Alternate jurors in the
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order in which they are called shall replace
jurors who, prior to the time the jury retired to
consider its verdict, become or are found to be

unable or disqualif;ed to perform their duties.

Alternate jurors shall be drawn in the same manner,
shall have the same qualifications, shall be sub-
ject to the same examination and challenges, shall
take the same oath, and shall have the same functions,
powers, facilities, and privileges as the regular
jurors. An altermate juror who does not replace a
regular juror shall be discharged as the jury retires
to consider its verdict. Each side is entitled to

one peremptory challenge in addition to those other-
wise allowed by law if one or two alternate jurors are
to be impanelled, two peremptory chalienges if three
or four alternate jurors are to be impanelled, and
three peremptory challenges if five or six alternate
jurors are to be impanelled. The additional peremptory
challenges may be used against an altermate juror
only, and the other peremptory challenges allowed by

law shall not be used against an alternate juror.
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RULE 57

JURORS

Al Challenging compliance with selaction

procedures.

ih

A. (1) Motiom. Within 7 days after the moving
party discovered or by the exarcise of diligence
could have discovered the grounds therefor, aand ina
any event before the jury is sworm to tTy thé case,

& party may move to stay the proceedings or for other
appropriate relief, om the ground of substantial
failure to comply with ORS 10.010 to 10.490 ian selec-
ting the jury.

A.(2) Stay of proceedings. Upcm motion £iled

under subsection (1) of this section containing a2

sworn statement of facts which, 1if true, would constci-

tute a2 substantial failure to comply with ORS 10.010
. v’
to 10.490, the moving party is entitled to prasenc,in

support of the motion, the testimony of the clerk or

v

court administratog any relevant records and pzapers
not public or otherwise available used by the clerk
or court administrator, and aay other relevant evi-

dence. If the court determines that in selecting tae

jury there has been 2 substantizl failure to comply
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with ORS l0.0lOlto 10.490, the court shall stay
the proceedings pending the selection & the jury
in conformity with ORS 10.010 to 10.490, or grant
other aprropriatas relief.

A.(3) Exclusive means of challenge. The

procedures prescribed by this section are the
exclusive means by which a party iz 2 ¢civil case
may challenge a jury on the ground that the jury
was. not selected in conformity Qith ORS 10.010 to
10.490.

B. Jury; how drawn. When the action 1is

called for trial the clerk shall draw from the
trial jury box of the court, one by one, the bal-
lots containing the names of the jurors until the
jury is completed or the ballots are exhausted.
the ballots become exhausted before the jury is
completa, the sheriff, under the directiomn of the
court, shall summonQErom the bystanders, or the
body of the county, so many qualified perscns as

may be necessary to complete the jury. Whenever

the sheriff shall summon more than one person at

Iz

a

time from the bystanders or the body of the county,

the sheriff shall recurnm a list of the persoms so

-

summoned to the clerk. The clerk shall write the



/1

names of such persons upomn separate bzllots, and
deposit the same in the triazl jury box, and then

draw such ballots therefrom, as ia the case o

[ 1Y

the
panel of trial jurors for the term.

C. Examination of jurors. The full aumber

0f jurors having been called shall theresupon be
examined as tb their qualifications. The court may .
examine the prospective jurors to the extent it
deems appropriate, and shall permit the parties orx

their attormeys to ask reasonable questions.

D. Challenges.

D.(1) Challenges for‘c;use; grouﬁds. Chal~-
lenges for cause may be taken on any one or more of
the following grounds:

D.(1)(a) The want of any qualificationms pre-
sceribed by QRS 10.030 for a2 persomn competent to act
as a jurocr or improper summons under ORS 10.030 (3).

D.(1)(bv) The existence of 2z mental or physi-
cal defect which satisfies the court tha the chal-
lenged person is incapable of performing the duties
of a juror in the particular acticn without prejudice
to the substantial rights of the challenging party.

D.(1l)c) Comsanguinity or affinity within

the fourth dagree to any party.
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guardian

D.(1)(d) Standing in the relation of
and ward, physician and patient, master and servant,
landlord and tenant, or debtor and creditor, to the
adverse party; or being a memeber of the family of, or
a partner in business with, or in the employment for
wages of, or being anm éttorney for or a client of, the
adverse party; or being surety in the action called for
trial, or otherwise, for the adverse party.

D.(1l)(e) Having served as a juror on é previous
trial in the same action er~procEeddng; or in another
action QE—presecdismg between the samé parties for the
same cause of action, upon substantially the same facts
or transaction.

D.(1)(£f) Interest on the part of the juror in
the outcome of the action, or the principal gquestion
involved therein.

D.(l)(g) Actual bias, which is the existence of
a state of mind on the part of the juror, in reference
to the action o*—oxoeeedisgsy Or to either party, which
satisfies the court, in the exercise of a sound discre-
tion, that the juror cannot try the issue impartially
and without prejudice to the substantial rights of the

party challenging. A challenge for actual bias may be



taken for the causes mentioned in this paragraph,

but on ﬁhe trial of such challenge, although it

should appear that the juror challznged has formed

or expressed an opinion upon the merits of the cause
from what the juror may have heard or read, such
opinion shall not 0of itself be sufficient to sustain
the challenge, but the court must be satisfied, from
2all the circumstances, that the juror cannot disregard
such opinion and try the issue impartially.

D.(2) Peremptory challenges; number. A per-

emptory challenge is an objection to a juror for which

no rezson need be given, but upon which the court shall
exclude such juror. Either party shall be antitled to
three peremptor? challenges, and no more. Where there
are multiple parties plaintiff or defendant in the case
or where cases have been consolidated for trial, the
parties plaintiff or defendant must join in the challenge
and'are limited to a total of three peremptory challen-

ges, except

= 3 - T - o ™ m!114-1'ﬂ_Li ?1.-"10--'!".“"‘ S
ittt tegs © N2 court, in its discretion and

in the interest of justice, may allow any of the parties,
single or multiple, additional peremptory challenges and

permit them to be exercised separately or jointly.



such adverse party's

D.(3) Conduct of peremptory challenges. After

the full number of jurors have been passed for cause,
peremptory challenges snall be conducted as follows:
the plaintiff may challenge one and then the defendant
may challenge one, and so alternating until the peremp-
tory challenges shall be exhzusted. After each chal-~
lenge, the panel shall be filled and the additional
juror passed for cause before another peremptory chal-
lenge shall be exercised, and neither party 1s required

to exercise a peremptory challenge unless the full

- number of jurors are in the jury bex at the time. The

refusal to challenge by either party in the said order
of all not defeat the adverse party of
ull numper of challenges, and such refusal by a

party to exercisef&dms challenge in proper turn shall

conclude that partyaads to the jurors once accepted by

Qthat party's)

that party, and 1ii/ kdes rignt of peremptory challenge

be not exhausted, that party's further challenges shall
be confined, in that party's proper turmn, to such addi-
tional jurors as may be called. The court may, for
good cause shown, permit a challenge to be taken to any
juror before the jury is completed and swormn, notwith-
standing the juror challenged may have been theretofore
accepted, but nothing in this subsectﬁon shall be construed to

increase the number of peremptory challenges allowed.

70 -



E. Oath o0of jurv. As soon as the number of the

jury has been completed, an oath or affirmation shall
be administered to the jurors; in substance that they
and each of them will well and truly try the matter in
issue between the plaintiff and defendant, and a true
verdict give according to the law and evidence as given
them 6n the trial.

F. Alternate jurors. The court may direct that

not more thanm six jurors in addition to the regular jury
be called and impanelled to sit as alternate jurors.
Alternate jurors in the order in which they are called
shall replace jurors who, prior to the time the jury
retired to consider its verdict, become or are found to
be unable or disqualified to perform their duties. Alter-
nate jurors shall be drawn in the same manner, shall have
the same qualifications, shall be subject to the same
examination and challenges, shall take the same cath,

and shall have the same functions, powers, facilitzies,
and privileges as the regular jurors. An altermate juror
who does not replace a regular juror shall be discharged
as the jury retires to counsider its verdiét. Each side
is entitled to one peremptory challenge in addition to

those otherwise allowed by law if one or two alternate

)
H

jurors are to be impanelled, two peremptory challenges
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three or four a]ternafe jurors are to be impaneilled, and three
péremptory challenges if five or six alternate jurors are to be
impanelled.. The additional peremptory cha]lengés may be used
against an alternate juror only, and the other peremptory challenges

allowed by law shall not be used against an alternate juror.

COMMENT

: Section 57 A. allows a challenge to jury selection pro-
cedures. It is not the common law challenge to the array but a
specific method of insisting upon compliance with jury selection
procedures before trial. It was taken from Section 12 of the Uni-
form Jury Selection Act. The procedure is limited to questioning
validity of jury selection methods. Any defect niust be "sub-
stantial", and the court can refuse to stay proceedings when only
a technical defect is involved.

Section 57 B. comes from ORS 17.110.

The first sentence of section 57 C. comes from ORS 17.160.
The second sentence is new but is intended to retain existing
practice; that is, the parties' existing right to conduct voir dire
remains the same.

Section 57 D. combines the grounds for challenge for
cause. Reference to general and particular causes of challenge and
actual and implied bias are eliminated as archaic and unnecessary.
The order of challenges in ORS 17.165 is eliminated. The Council
intended to retain the same grounds for challenge for cause existing
in ORS. The elaborate provisiorsrelating to trials of challenges
for cause of ORS 17.170 through 17.180 are eliminated.

Section 57 D.(2) is new and clarifies the number and exer-
cise of peremptory challenges in multiple party situations. The
procedure for conduct of peremptory challenges in 57 D.(3) is the
same as in ORS 17.160. Note, the number of peremptory challenges
in district court is govered by ORS 41.190.

Section 57 F. clarifies the procedure relating to alternate
jurors. .
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RULE 57
JURORS

A. Challenging compliance with selection procedures.

A.(1) Motion. Within 7 days after the moving party
discovered or by the exercise of diligence could have discovered

the grounds therefor, and in any event before the jury is sworn

~ to try the case, a party may move to stay the proceedings or for

other appropriate relief, on the ground of substantial failure

to comply with ORS 10.010 through 10.490 in selecting the jury.

A.(2) Stay of proceedings. Upon motion filed under sub-
section (1) of this section containing a swbrn statement of facts
which, if true, would constitute a substantial failure to comply
with ORS 10.010 through 10.490, the moving party is entitled to
present in support of the motion: the testimony of the clerk or
court administrator, any relevant records and papers not public
or otherwise available used by the clerk or court administrator,
and any other relevant evidence. If the court determines that in
selecting the jury there ha§ been a substantial fajlure to comply
with ORS 10.010 through 10.490, the court shall stay the proceed-
ings pending the selection of the jury in conformity with ORS
10.010 through 10.490, or grant other appropriate relief.

A.(3) Exclusive means of challenge. The procedures pre-

scribed by this section are the exclusive means by which a party
in a civil case may challenge a jury on the ground that the jury
was not selected in conformity with ORS 10.010 through 10.490.

B. Jury; how drawn. When the action is called for trial

- 169 -



the clerk shall draw from the trial jury box of the court, one by
one, the ballots containing the names of the jurors until the
jury is completed or the paliots are exnausted. If the ballots
become exhausted before the jury is complete, the sheriff, under
the direction of the court, shall summon from the bystanders, or
the body of the county, so many qualified persons as may be neces-
sary to complete the jury. Whenever the sheriff shall summon
more than one person at a time from the bystanders or the body

of the county, the sheriff shall return a 1ist of the persons so
summoned to the clerk. The clerk shall write the names of such
persons upon separate ballots, and deposit the same in the trial
jury box, and then draw such ballots therefrom, as in the case of
the panel of trial jurors for the term.

- C. Examination of jurors. The full number of jurors having

been called shall thereupon be examined as to their qualifications.
The court may examine the prospective jurors to the extent it
deems appropriate, and shall permit the parties or their attorneys
to ask reasonable questions. |

D. Challenges.

D.(1) Challenges for cause; grounds. Challenges for cause

may be taken on any one or more of the following grounds:

D.(1)(a) The want of any qualifications prescribed by ORS
10.030 for a person competent to act as a juror or improper summons
under ORS 10.030(3).

D.(1)(b) The existence of a mental or physical defect which
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satisfie; the couft that the challenged person is incapable
of performing the duties of a juror in the particular action
without prejudice to the substantial rights of the challenging
party.

D.(1)(c) Consanguinity or affinity within the fourth
degree to any party.

D.(1)(d) Standing in the relation of guardian and ward,
physician and patient, master and servant, landlord and tenant,
or debtor and creditor, to the adverse party; or being a member
of the family of, or a partner in business with, or in the
employment for wages of, or being an attorney for or a client
of, the adverse party; or being surety in the action called for
trial, or otherwise, for the adverse party.

D.(1)(e) Having served as ajuror on a previous trial
in the same action, or in another action between the same par-
ties for the same cause of action, upon substantially the same
facts or transaction.

D.(1)(f) Interest on the part of the juror in the outcome
of the action, or the principal question involved therein.

D.(1)(g) Actual bias, which is the existence of a state
of mind on the part of the juror, in reference té the action,
or to either party, which satisfies the court, in the exercise
of a sound discretion, that the juror cannot try the issue im-
partially and without prejudice to the substantial rights of the

party challenging. A challenge for actual bias may be taken for
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the cause mentioned in this paragraph, but on the trial of such
cha]Tenge, although it should appear that the juror challenged
has formed or expressed an opinion upon the merits of the cause
from what the juror may have heard or read, such opinion shall
not of itself be sufficient to sustain the challenge, but the

court must be satisfied, from all the circumstances, that the

juror cannot disregard such opinion and try the issue impartially.

D.(2) Peremptory challenges; number. A peremptory chal-

lenge is an objection to a juror for which no reason need be
given, but upon which the court shall exclude such juror. Either
party shall be entitled to three peremptory challenges, and no
more. Where there are multiple parties plaintiff or defendant in
the case or where cases have been consolidated for trial, the
parties plaintiff or defendant must join in the challenge and are
limited to a total of three peremptory challenges, except the
court, in its discretion and in the interest of justice, may
allow any of the parties, single or multiple, additional peremp-
tory challenges and permit them to be exercised separately or
jointly.

D.(3) Conduct of peremptory challenges. After the full

number of jurors have been passed for cause, peremptory challen-
ges shall be conducted as follows: the plaintiff may challenge
one and then the defendant may challenge one, and so alternating

until the peremptory challenges shall be exhausted. After each

challenge, the panel shall be filled and the additional juror
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passed for cause before another peremptory challenge shall be
exercised, and neither party is required to exercise a peremptory
challenge unless the full number of jurors.are in the jury pox

at the time. The refusal to challenge by either party in the
said order of alternation shall not defeat the adverse party of
such adverse party's full number of challenges, and such refusal
by a party to exercise a challenge in proper turn shall conclude
that party as to the jurors once accepted by that party, and if
that party's right of peremptory challenge be not exhausted, that
party's further challenges shall be confined, in that party's
proper turn, to such additional jurors as may be called. The court
may, for good cause shown, permit a challenge to be taken to any
juror before the jury is completed and sworn, notwithstanding the
juror challenged may have been theretofore accepted, but nothing
in this subsection shall be construed to increase the number of
peremptory challenges allowed.

E. 0Oath of jury. As soon as the number of the jury has

been completed, an oath or affirmation shall be administered to
the jurors, in substance that they and each of them will well and
truly try the matter in issue between the plaintiff and defendant,
and a true verdict give according to the law and evidence as

given them on the trial.

F. Alternate jurors. The court may direct that not more

than six jurors in addition to the regular jury be called and

impanelled to sit as alternate jurors. Alternate jurors in the
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arder in which they are called shall replace jurors who, prior

to the time the jury retired to consider its verdict, become or
are found to be unable or disqualified to perform their duties.
Alternate jurors shall be drawn in the same manner, shall have
the same qualifications, shall be subject to the same examination
and challenges, shall take the same oath, and shall have the same
functions, powers, facilities, and privileges as the regular
jurors. An alternate juror who does not replace a regular juror
shall be discharged as the jury retires to consider its verdict.
Each side is entitled to one peremptory challenge in addition to
those otherwise allowed by law if one or two alternate jurors are
to be impanelled, two peremptbry challenges if three or four
alternate jurors are to be impanelled, and three peremptory chal-
lenges if five or six alternate jurors are to be impanelled.

The additional peremptory challenges may be used against an
alternate juror only, and the other beremptory challenges allowed

by law shall not be used against an alternate juror.

COMMENT

Section 57 A. allows a challenge to jury selection pro-
cedures and supersedes ORS 17.115. It is not the common law
challenge to the array, put is a specific method of insisting upon
compliance with jury selection procedures before trial. It was
taken from Section 12 of the Uniform Jury Selection Act. The
procedure is Timited to questioning validity of jury selection
methods. Any defect must be "substantial", and the court can
refuse to stay proceedings when only a technical defect is in-
volved.

Section 57 B. comes from ORS 17.110.

The first sentence of section 57 C. comes from ORS 17.160.
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The second sentence is new but is intended to retain existing
practice; that is, the parties' existing right to conduct voir
dire remains the same.

Section 57 D. combines the grounds for challenge for
cause set forth in ORS 17.125 through 17.150. Reference to
general and particular causes of challenge and actual and
implied bias are eliminated as archaic and unnecessary. The
order of challenges in ORS 17.165 is eliminated. The Council
intended to retain the same grounds for challenge for cause
existing in ORS. The elaborate provisions relating to trials
of challenges for cause of ORS 17.170 through 17.180 are elimi-
nated and the determination of facts upon a challenge for cause
is left to the discretion of the court.

Section 57 D.(2) is based on ORS 17.120 and 17.155 and
clarifies the number and exercise of peremptory challenges in
multipie party situations. The procedure for conduct of peremp-
tory challenges in 57 D.(3) is the same as in ORS 17.160. Note,
the number of peremptory challenges in district court is governed
by ORS 41.190.

Section 57 E. is based on ORS 17.185.

Section 57 F. clarifies the procedure of ORS 17.190
relating to alternate jurors.
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